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WESTERN DIVISION
BETHESDA SOFTWORKS LLC, CASE NO. CV 11-7534-JFW(Ex)
Plaintiffs, OPPOSITION OF DEFENDANT

MASTHEAD STUDIOS LTD, TO
PLAINTIFF’S APPLICATION FOR
ENTRY OF A DEFAULT

MASTHEAD STUDIOS LTD., JUDGMENT; DECLARATION OF

ATANAS ATANASOV IN SUPPORT

Defendants. OF OPPOSITION

DATE: December 21, 2011

TIME: 1:30 p.m.
CTRM: Hon. John F, Walter

Defendant Masthead Studios Ltd. (“Masthead”) respectfully submits this
Opposition to Plaintiff Bethesda Softworks LLC’s (“Bethesda”) Application for entry
of a default judgment against Masthead.

ARGUMENT

Bethesda’s Application should be denied for several reasons.
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A. The Complaint Was Never Properly Served on Masthead.

As an initial matter, it appears that the Complaint was not properly served on
Masthead, a Bulgarian company. Bethesda’s first attempt to serve the Complaint in
September 2011 was improper because Bethesda failed to effect service in accordance
with the standards set forth under The Hague Convention and Bulgarian law. In a
second attempt to effect service, Bethesda obtained from the Sofia District Court in
Bulgaria an order authorizing service on Atanas Atanasov, Masthead’s President, at
Masthead’s offices located at 102 Oborishte Street, Floor 3, Sofia, Bulgaria.
Declaration of Daniel E. Loeb (“Loeb Decl.”), Ex. 3 at 33. In the event that Mr.
Atanasov was not found at that address, however, the Bulgarian court ordered that

service could be effected upon a second address: 33 Tsvetan Lazarov Blvd. Id.

Bethesda concedes that it did not follow these Court instructions. Indeed, the
Loeb Declaration admits that service was purportedly made at the 102 Oborishte
Street address upon a different individual, Georgi Alexandrov Petrov, who is not an
officer or director of Masthead. Loeb Decl. at § 12; Declaration of Atanas Atanasov
(“Atansaov Decl.”) at | 15. But the Bulgarian court did not authorize service in this
manner — its order expressly authorized service only on Mr. Atanasov at that particular
address. Hence, not only was Bethesda’s Complaint never properly served on
Masthead, but Bethesda’s entry of the default against Masthead was improper, as no
response by Masthead has ever been required. See Timbuktu Educational v.

Alkaraween Islamic Bookstore, No. C 06-03025 JSW, 2007 WL 1544790, at *4 (N.D.

Cal, May 25, 2007) (denying motion for default judgment where service of process

was improper).

2
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B. If Service of the Complaint on Masthead Was Proper, Then
Masthead’s Default Was Due To Excusable Neglect.

It is well established that “default judgments are ordinarily disfavored” and
“[c]ases should be decided upon their merits whenever reasonably possible.” Eitel v.
McCool, 782 F.2d 1470, 1472 (9th Cir, 1986). The following factors should be
considered when exercising discretion as to the entry of a default judgment: “(1) the
possibility of prejudice to the plaintiff, (2) the merits of plaintiff's substantive claim,
(3) the sufficiency of the complaint, (4) the sum of money at stake in the action; (5)
the possibility of a dispute concerning material facts; (6) whether the default was due
to excusable neglect, and (7) the strong policy underlying the Federal Rules of Civil

Procedure favoring decisions on the merits.” Id. at 1471-72.

In light of these factors, even if Masthead was properly served with process,
Bethesda’s application for a default judgment should be denied, the default against
Masthead should be stricken, and Masthead should be permitted to file its Answer to
the Complaint, as Masthead’s failure to respond to it was due entirely to excusable

neglect.

More particularly, in March 2009, Masthead had agreed to develop a massively
multiplayer online game (the “MMOG") for Interplay Entertainment Corporation
(“Interplay”), and it is a dispute between Bethesda and Interplay, pending in the
District Court of Maryland, that is really at the heart of the present litigation. See
Bethesda Softworks LLC v. Interplay Entertainment Corp., 8:09-cv-02357-DKC (D.
Md.). Consequently, after Bethesda initially attempted to serve its Complaint on
Masthead in September 2011, Interplay notified Masthead that Bethesda’s Complaint

papers had not been properly served and that Interplay would handle any response to

3
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them that might ultimately be required from Masthead. Atanasov Decl. at 9 11.
Further, Masthead’s US counsel separately advised it that Bethesda had not served its
Complaint in accordance with the requirements of The Hague Convention, and that,
therefore, no response to the Complaint was required from Masthead. Atanasov Decl.
at ¥ 12. Accordingly, Masthead reasonably believed that it was not required to take
any action with respect to the copy of the Complaint purportedly served on it in

September. Atanasov Decl. at ¥ 13.

Moreover, Masthead’s failure to respond to the second purported service of the
Complaint (which was actually not proper for the reasons addressed in Section I. A.
above, 50 no response was in fact required) resulted solely from clerical error.
Although this second copy of the Complaint was served on October 20, 2011, on Mr.
Petrov (in violation of the Bulgarian court’s order), Mr. Petrov did not inform Mr.
Atanasov of such purported service on it because Mr. Petrov mistakenly believed that
such paperé were the same as those previously sent to Masthead in September.
Atanasov Decl. at §15.) And, although Mr. Atanasov received two notices from
Bethesda in November, he mistakenly believed, based upon his prior communication
with Interplay, that Interplay would respond to Bethesda’s Complaint on Masthead’s

behalf if any response were needed.

C. Bethesda’s Substantive Claims Lack Merit.

Bethesda’s application for a default judgment should also be denied because its

' It was certainly reasonable for Mr, Petrov to believe that these papers were of no different or
added legal effect than those previously served on Masthead in September 2011, given that
Bethesda’s attorney, Mr. Loeb, had expressly advised Masthead in the attachment to Mr. Loeb’s
September 14, 2011 letter that Masthead would have 60 days (that is, up to and including November
13, 2011) to return the waiver of service form, which time had not yet expired. See Atanasov Decl.
at Ex. A, Notice of a Lawsuit, Paragraph 2.

4
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substantive claims against Masthead lack merit. As Mr. Atanasov’s Declaration
makes clear, none of Masthead’s limited work for Interplay made use of any of the
intellectual property assets that Bethesda contends it owns in its dispute with
Interplay. Atanasov Decl. at Y 6 and 7. Masthead’s work for Interplay consisted of
creating background artwork scenes based upon actual scenery from California and
Nevada, and creating generic animal and “mutant” characters for potential use in the
MMOG. Atanasov Decl. at§ 7. None of Masthead’s work, therefore, infringed upon
any copyrighted elements of the video game “Fallout” that might be owned by
Bethesda and on which Bethesda bases its claims. Atanasov Decl. at § 7. Moreover,
as noted above in Section 1. B., the issue of ownership of these intellectual property
rights is currently the subject of a separate lawsuit between Bethesda and Interplay
that is currently pending in Maryland. Atanasov Decl. at §9. Still further,
Masthead stopped work for Interplay in or about May 2011, and has no plans to
perform any further work unless and until the dispute between Interplay and Masthead
is resolved in Interplay’s favor. Atanasov Decl. at § 8. Accordingly, Bethesda’s

request for injunctive relief is moot.

Because Bethesda’s substantive claims against Masthead lack merit, Bethesda’s

application for a default judgment should be denied.

D.  Denial Of Bethesda’s Application Would Result In No Prejudice To
Bethesda,

Bethesda’s Application for a default judgment should also be denied because
Bethesda will suffer no prejudice in the absence of a default judgment. Indeed, when
Bethesda attempted to serve its initial copy of the Complaint on September 14, 2011,
Bethesda advised Masthead that it would have 60 days to notify Bethesda whether
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Masthead would waive service, and an additional 30 days thereafter to answer it.
Atanasov Decl. at § 10. Accordingly, Bethesda’s own initial offer did not require
Masthead to respond to the Complaint until December 13,2011, a date that has not yet
arrived as of the date that this Opposition is being filed. Accordingly, Bethesda will

suffer no prejudice in the event that its application for a default judgment is denied.

E. Bethesda Is Not Entitled To Attorneyvs’ Fees And Costs.

Bethesda’s request for attorneys’ fees and costs is plainly improper. Federal
Rule of Civil Procedure 4(d) provides for the recovery of attorneys’ fees incurred in
connection with any motion to collect service expenses from “a defendant located in

the United States™ that, without good cause, refuses to waive service (emphasis

added). Hence, Rule 4(d) does not apply to Masthead, a Bulgarian company. Further,
Bethesda did not even wait the 60 days stated in its offer before it retained a Bulgarian
law firm to use the Bulgarian courts to try to effect service via the Hague Convention.

Accordingly, Bethesda’s request for attorneys’ fees and costs should be denied.

II. CONCLUSION

In light of the strong policy in favor of decisions on the merits, and for all the
foregoing reasons, Bethesda’s application for a default judgment against Masthead,

and for an award of attorneys’ fees and costs, should be denied in its entirety.

DATED: December 5, 2011
Respectfully Submitted,

G A, (e X

EDWARD A. RUTTEXBERG
LEOPOLD, PETRICH & SMITH, P.C.
Attorneys for Defendant

MASTHEAD STUDIOS LTD.

& Professionat Corporation
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FRIED, FRANK, HARRI ,g.ff:ﬁm’ﬁf & JACO

801 17&h Streef W

September 14,2011

© DirsckLine: 202.639:7062
Fax: 202.639,7004
Daniel.Léeb@friedfrank.com

By Federal Express.

Atanas Atanasov
Masthéad Studios LTD
33 Tsvetan Lazarov- Blvd
Floor 6

Sofia; Bulgarm

Re:- Bethesda Softworks LLC v. Masthead Studios LTD, Case No. LACV11-754-
JEW(Ex)

Dear Mr. Atanasov:

1 am counsel to Bethesda Softwoerks LLC. Enclosed herewith is a copy of the complaint
fi lad by Bethcsda Softworks LLC agmmt Masthead Studms, Lf D Thm compialm wm filed in
. Unitec T o .

‘py of ihe %amyed sum%ﬁoné, the exh:bzis ﬁled with l}w wmphmi and three :
. : id'l 01’ pmzm dﬁd 'mthmx‘ues, daclalatmns and-

plOVldmfa you mpm of thes¢ decumems 16 gnc §ou noucc ot Lhrs hwsuat ﬂmt was ﬂied ag,amst
your company and these motions that will be filed today.

I 11we also tncluscd copms 01'" a net:cu of thu, lawsmt a wc;ua,st {01 wamr of scmce and

Enclosures

New York e Washmgmn 06 = London Pans = Frankfuifte Hong:Korg » Shanghm
a5 umited Li abimy Parlharship B346673

m
L
XL
m
—
p -




Case 2:11-cv-07534-JFW -E ka‘c‘ume_Q}VB'S\___ Filed 12/05/11 Page 12 0f 19 Page ID #:922

SEE RS ETE T

JERIIE ot

g S | CASENO:LACVI17534-JFW(EY)

' B ;" | Honm. John F. Walter- ..

MASTHEAD STUDIOS LTD O R
Defcndant G

Why are you getting this?
A lawsuit ha,s been £ ﬂedagamst Masthead ‘Stuehas LTDi m this court under thc numbe‘

ot cepy You may Iceep ihe other cmpy

Whit happens next?

summons and complami ser vcd oh you. And I wﬂl as the cotrt to mqune Masthead Si:udms LLC
to pay the cxpsnses -of makisg service, : ‘ .

Pleasc read the onclosed statement about the duty to avoxd unnecessary ehpenses. :
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Dated: S’e}jt&ﬂiber 14,2011 s ' SO S
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'UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA, WESTERN DIVISION

Defendant. |

| WAIVER OF SERVICE OF SUMMONS

To: Daniel . Logh = -
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:‘bmughi in an tmpmpar venue, of tllat the cou:fi has 1no Juuschctmn over thlS maﬁcr or-over the:
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$346645
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 bamiy,

CASENO. LACV11-7534-JFW(Bx)
Hon. John F. Walsf_er o

\'éf's:. .
: MASTHI:AB STUDIOS LTD.,
’De&ndam 5

¥ hei (ﬂ}y aclmowledge wcupt of 3 yc»ur wquest o waive qemw of & summeons in this’
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ICE _F'SUMMONS

Ii you wawc sc,rv;w, then you must w;thm um fime 5pemﬁcd cn uw wmvm fmm serve
an answer or a motion under Rule 12 on the plaintiff and filé a-copy’ with the court, By signing
“and veturnin g,  the waiver f orm, you are allowed more tinie to respond- ﬂ‘rm ifa qummons had
been scrved ‘ . y o

8346645
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of California. I am over the
age of 18 years and not a party to the within action. My business address is 2049
entury Park East, Suife 3110, Los Angeles, California 90067-3274.

On December 5, 2011, I served the foregoing document described as
OPPOSITION OF DEFENDANT MASTHEAD STUDIOS LTD. TO
PLAINTIFF’S APPLICATION FOR ENTRY OF A DEFAULT JUDGMENT;
DECLARATION OF ATANAS ATANASOYV IN SUPPORT OF OPPOSITION
on the interested parties in this action.

&l by placing the original and/or a true copy thereof enclosed in (a) sealed
envelopeé), addressed as follows:

SEE ATTACHED SERVICE LIST

(X BY REGULAR MAIL: [ deposited such envelope in the mail at 2049 Century Park East,
Suite 3110, Los Angeles, California 90067-3274. The envelope was mailed with postage
thereon fully prepaid.

I am “readily familiar” with the firm’s practice of collection and processing correspondence
for mailing. It is deposited with the U.S. Postal Service on that same day in the ordinary
course of business. [ am aware that on motion of the party served, service is presumed invalid
if postal cancellation date or postage meter date is more than one (1) day after date of deposit
for mailing in affidavit.

[ BY FACSIMILE MACHINE: I transmitted a true copy of said document(s) by facsimile
machine, and no error was reported. Said fax transmission(s) were directed as indicated on
the service list.

O  BY ELECTRONIC MAIL: I transmitted a true copy of said document(s) by electronic
mail, and no error was reported. Said electronic mail transmission(s) were directed as
indicated on the service list.

{0  BY OVERNIGHT MAIL: I deposited such documents at the Federal Express Drop Box
located at 2049 Century Park East, Suite 3110, Los Angeles, California 90067-3274. The
envelope was deposited with delivery fees thereon fully prepaid.

1 BY PERSONAL SERVICE: I caused such envelope(s) to be delivered by hand to the above
addressee(s).

Federal) I declare that I am employed in the office of a member of the Bar of
this Court, at whose direction the service was made. I declare under penalty of
perjury under the laws of the State of California that the foregoing is true and

correct.
Executed on December 5, 2011, at Los Angeles, ﬁlifo}
Cz\wlmi/mv\ Lod r//

Kathrm Ayama L
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SERVICE LIST
Howard H. Stahl, Esq. Attorneys for Plaintiff
Daniel E. Loeb, Esq. BETHESDA SOFTWORKS LLC
FRIED, FRANK, HARRIS, SHRIVER &
JACOBSON LLP
801 17th Street, NW
Washington, DC 20006
Terry S. Bird, Esq. Attorneys for Plaintiff
Paul S. Chan, Esq. BETHESDA SOFTWORKS LLC

BIRD, MARELLA, BOXER, WOLPERT,
NESSIM, DROOKS & LINCENBERG, P.C.
1875 Century Park East, 23rd Floor

Los Angeles. CA 90067-2561




