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Attorneys for Defendant 
MASTHEAD STUDIOS LTD. 
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

WESTERN DIVISION 
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CASE NO. CV 11-7534-JFW(Ex) 

OPPOSITION OF DEFENDANT 
MASTHEAD STUDIOS LTD. TO 
PLAINTIFF'S APPLICATION FOR 
ENTRY OF A DEFAULT 
JUDGMENT; DECLARATION OF 
ATANAS ATANASOV IN SUPPORT 
OF OPPOSITION 

DATE: December 21, 2011 
TIME: 1:30 D.M. 
CTRM: Hon. John F. Walter 
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BETHESDA SOFTWORKS LLC, 

Plaintiffs, 

v. 

MASTHEAD STUDIOS LTD., 

Defendants. 
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Defendant Masthead Studios Ltd. ("Masthead") respectfully submits this 

Opposition to Plaintiff Bethesda Softworks LLC's ("Bethesda") Application for entry 

of a default judgment against Masthead. 
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24 I. ARGUMENT 
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26 Bethesda's Application should be denied for several reasons. 
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1 A. The Complaint Was Never Properly Served on Masthead. 

2 

As an initial matter, it appears that the Complaint was not properly served on 

Masthead, a Bulgarian company. Bethesda's first attempt to serve the Complaint in 

September 2011 was improper because Bethesda failed to effect service in accordance 

with the standards set forth under The Hague Convention and Bulgarian law. In a 

second attempt to effect service, Bethesda obtained from the Sofia District Court in 

Bulgaria an order authorizing service on Atanas Atanasov, Masthead's President, at 

Masthead's offices located at 102 Oborishte Street, Floor 3, Sofia, Bulgaria. 

Declaration of Daniel E. Loeb ("Loeb Decl."), Ex. 3 at 33. In the event that Mr. 

Atanasov was not found at that address, however, the Bulgarian court ordered that 

service could be effected upon a second address: 33 Tsvetan Lazarov Blvd. Id. 
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Bethesda concedes that it did not follow these Court instructions. Indeed, the 

Loeb Declaration admits that service was purportedly made at the 102 Oborishte 

Street address upon a different individual, Georgi Alexandrov Petrov, who is not an 

officer or director of Masthead. Loeb Decl. at ¶ 12; Declaration of Atanas Atanasov 

("Atansaov Decl.") at ¶ 15. But the Bulgarian court did not authorize service in this 

manner — its order expressly authorized service only on Mr. Atanasov at that particular 

address. Hence, not only was Bethesda's Complaint never properly served on 

Masthead, but Bethesda's entry of the default against Masthead was improper, as no 

response by Masthead has ever been required. See Timbuktu Educational v.  

Alkaraween Islamic Bookstore, No. C 06-03025 JSW, 2007 WL 1544790, at *4 (N.D. 

Cal. May 25, 2007) (denying motion for default judgment where service of process 

was improper). 
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2 

B. If Service of the Complaint on Masthead Was Proper, Then 

Masthead's Default Was Due To Excusable Neglect.  

3 

It is well established that "default judgments are ordinarily disfavored" and 

"[c]ases should be decided upon their merits whenever reasonably possible." Eitel v. 

McCool, 782 F.2d 1470, 1472 (9th Cir. 1986). The following factors should be 

considered when exercising discretion as to the entry of a default judgment: "(1) the 

possibility of prejudice to the plaintiff, (2) the merits of plaintiffs substantive claim, 

(3) the sufficiency of the complaint, (4) the sum of money at stake in the action; (5) 

the possibility of a dispute concerning material facts; (6) whether the default was due 

to excusable neglect, and (7) the strong policy underlying the Federal Rules of Civil 

Procedure favoring decisions on the merits." Id. at 1471-72. 
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In light of these factors, even if Masthead was properly served with process, 

Bethesda's application for a default judgment should be denied, the default against 

Masthead should be stricken, and Masthead should be permitted to file its Answer to 

the Complaint, as Masthead's failure to respond to it was due entirely to excusable 

neglect. 
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More particularly, in March 2009, Masthead had agreed to develop a massively 

multiplayer online game (the "MMOG") for Interplay Entertainment Corporation 

("Interplay"), and it is a dispute between Bethesda and Interplay, pending in the 

District Court of Maryland, that is really at the heart of the present litigation. See 

Bethesda Softworks LLC v. Interplay Entertainment Corp., 8:09-cv-02357-DKC (D. 

Md.). Consequently, after Bethesda initially attempted to serve its Complaint on 

Masthead in September 2011, Interplay notified Masthead that Bethesda's Complaint 

papers had not been properly served and that Interplay would handle any response to 
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them that might ultimately be required from Masthead. Atanasov Decl. at ¶ 11. 

Further, Masthead's US counsel separately advised it that Bethesda had not served its 

Complaint in accordance with the requirements of The Hague Convention, and that, 

therefore, no response to the Complaint was required from Masthead. Atanasov Decl. 

at ¶ 12. Accordingly, Masthead reasonably believed that it was not required to take 

any action with respect to the copy of the Complaint purportedly served on it in 

September. Atanasov Decl. at ¶ 13. 
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Moreover, Masthead's failure to respond to the second purported service of the 

Complaint (which was actually not proper for the reasons addressed in Section I. A. 

above, so no response was in fact required) resulted solely from clerical error. 

Although this second copy of the Complaint was served on October 20, 2011, on Mr. 

Petrov (in violation of the Bulgarian court's order), Mr. Petrov did not inform Mr. 

Atanasov of such purported service on it because Mr. Petrov mistakenly believed that 

such papers were the same as those previously sent to Masthead in September. 

Atanasov Decl. at ¶ 15.1  And, although Mr. Atanasov received two notices from 

Bethesda in November, he mistakenly believed, based upon his prior communication 

with Interplay, that Interplay would respond to Bethesda's Complaint on Masthead's 

behalf if any response were needed. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 C. 	Bethesda's Substantive Claims Lack Merit. 

22 

23 Bethesda's application for a default judgment should also be denied because its 

I  It was certainly reasonable for Mr. Petrov to believe that these papers were of no different or 
added legal effect than those previously served on Masthead in September 2011, given that 
Bethesda's attorney, Mr. Loeb, had expressly advised Masthead in the attachment to Mr. Loeb's 
September 14, 2011 letter that Masthead would have 60 days (that is, up to and including November 
13, 2011) to return the waiver of service form, which time had not yet expired. See Atanasov Decl. 
at Ex. A, Notice of a Lawsuit, Paragraph 2. 
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substantive claims against Masthead lack merit. As Mr. Atanasov's Declaration 

makes clear, none of Masthead's limited work for Interplay made use of any of the 

intellectual property assets that Bethesda contends it owns in its dispute with 

Interplay. Atanasov Decl. at rf 6 and 7. Masthead's work for Interplay consisted of 

creating background artwork scenes based upon actual scenery from California and 

Nevada, and creating generic animal and "mutant" characters for potential use in the 

MMOG. Atanasov Decl. at ¶ 7. None of Masthead's work, therefore, infringed upon 

any copyrighted elements of the video game "Fallout" that might be owned by 

Bethesda and on which Bethesda bases its claims. Atanasov Decl. at ¶ 7. Moreover, 

as noted above in Section I. B., the issue of ownership of these intellectual property 

rights is currently the subject of a separate lawsuit between Bethesda and Interplay 

that is currently pending in Maryland. Atanasov Decl. at ¶ 9. Still further, 

Masthead stopped work for Interplay in or about May 2011, and has no plans to 

perform any further work unless and until the dispute between Interplay and Masthead 

is resolved in Interplay's favor. Atanasov Decl. at ¶ 8. Accordingly, Bethesda's 

request for injunctive relief is moot. 
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Because Bethesda's substantive claims against Masthead lack merit, Bethesda's 

application for a default judgment should be denied. 
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D. Denial Of Bethesda's Application Would Result In No Prejudice To 

Bethesda. 
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Bethesda's Application for a default judgment should also be denied because 

Bethesda will suffer no prejudice in the absence of a default judgment. Indeed, when 

Bethesda attempted to serve its initial copy of the Complaint on September 14, 2011, 

Bethesda advised Masthead that it would have 60 days to notify Bethesda whether 
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Masthead would waive service, and an additional 30 days thereafter to answer it. 

Atanasov Decl. at ¶ 10. Accordingly, Bethesda's own initial offer did not require 

Masthead to respond to the Complaint until December 13, 2011, a date that has not yet 

arrived as of the date that this Opposition is being filed. Accordingly, Bethesda will 

suffer no prejudice in the event that its application for a default judgment is denied. 
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7 Bethesda Is Not Entitled To Attorneys' Fees And Costs. 

8 

Bethesda's request for attorneys' fees and costs is plainly improper. Federal 

Rule of Civil Procedure 4(d) provides for the recovery of attorneys' fees incurred in 

connection with any motion to collect service expenses from "a defendant located in 

the United States" that, without good cause, refuses to waive service (emphasis 

added). Hence, Rule 4(d) does not apply to Masthead, a Bulgarian company. Further, 

Bethesda did not even wait the 60 days stated in its offer before it retained a Bulgarian 

law firm to use the Bulgarian courts to try to effect service via the Hague Convention. 

Accordingly, Bethesda's request for attorneys' fees and costs should be denied. 
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18 IL CONCLUSION 
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In light of the strong policy in favor of decisions on the merits, and for all the 

foregoing reasons, Bethesda's application for a default judgment against Masthead, 

and for an award of attorneys' fees and costs, should be denied in its entirety. 
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DATED: December 5, 2011 

Respectfully Submitted, 

EDWARD A. RUTTE BERG 
LEOPOLD_, PETRICH & SMITH, P.C. 
Attorneys for Defendant 
MASTHEAD STUDIOS LTD. 

6 
OPPOSITION OF DEFENDANT MASTHEAD TO 

PLAINTIFF'S APPLICATION FOR ENTRY OF A DEFAULT JUDGMENT; etc. 

25 

26 

27 

28 

LEOPOE,D, PETRICli 
& SMITH 

'. Professional Corporation 

25409 

Case 2:11-cv-07534-JFW -E   Document 38    Filed 12/05/11   Page 6 of 19   Page ID #:916



Case 2:11-cv-07534-JFW -E   Document 38    Filed 12/05/11   Page 7 of 19   Page ID #:917



Case 2:11-cv-07534-JFW -E   Document 38    Filed 12/05/11   Page 8 of 19   Page ID #:918



Case 2:11-cv-07534-JFW -E   Document 38    Filed 12/05/11   Page 9 of 19   Page ID #:919



Case 2:11-cv-07534-JFW -E   Document 38    Filed 12/05/11   Page 10 of 19   Page ID #:920



F 'ED,'FRANK, HARMS,?-$NRIV:f..17.‹,:& jAcpAsoN • .71P 

801 17th Stieet, NW 

WeshinOtOn, pe:()006 
Tel: 20 ::880:7000 

wwil104111c,.01 rri 	• 

SoPtexilbd 14 2011 

Ditect Line: 409,7602 
Pax; 20246390A 

Daniellaeb@frtedfrank.oto 

Atanas Atanasov 
Masthead Studios LTD 
33 Tsvetan Lazarov Blvd 
Floor 6 
Sofia Bulgaria 

Re: • Bethesda Softworks LLC v, Masthead Studios LTD, Case No LACY I 1-754- 
JFW(E,x) 

Dear Mr. Atanasov: 

I am counsel to Bethesda Softworks LLC: Enclosed herewith is a copy of the complaint 
filed by Bethesda Softworks :LLC against Masthead Sttidies, LTD. This OoMplaint i s fited in 
the UnitedHState0:Distrief Court for the 'Ceiltfal: District of California on September 	2011. 
Also Onelased is a copy of the:stamped summans, the exhibits filed with the  complaint, and three 
motions:..(along:.with„:aceothpanying:memoranda of 'Ppiiits and authorities, deelarations and 
cxhibitS) tha:r.13etheSda intends to Ale :with. the court today. One:. of these. Motions requests 
imniediate from the beiurt:in the forth of a temporary restraining order; We are 
pkAiicling: you copies of these. doevinents lb giVe you notice of this lawsuit that was filed against 
your company and these motions that will be filed today. 

I have also, enclosed copies of a notice of this lawsuit, a request for waiver of service, and 
two copies of a waiver of service form. lso enclosed is a prepaid Federal Express form to 
return ,to. me one copy of the signed waiver a service forth. 

Enclosures 

New York Washington pc, London 4  Paris 5,  Frankfurt,"5,  Hong Kong Shanghai 

.i4.pelayyare 	ted Lability Partherthip Z534667'3 

EXHIBIT A 
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:Please:read the enclosed statement ahoutthe duty to aimid unnecessary expenses, 

". • 

t/NITEP,.:STATES•OISTRITCOVRT 

etis11*AL:DISTRI(717?..c0",:ciai0PANMOVE$TERN.-MY!:$10N.. 
. 	• 	. 	.• 	••. . 	 . 	. 	. 	. 	. 

SDA SOFTWORKS 

CASE 10: LACV11.:754-JFW(Ex) 
vs. 

MASTIEAD STUDIOS LTD., 
	 Ron.. John F. WOO 

1Defendant. 

NOTICE OF Af,..LAWSUIT AND.RE ITEST.T0..WAIVE 'SERVICE . 

AfttirtAS Atanasnii 

by are you getting this? 

lawsuit' has been filed against Masthead Studios LTD in this p 
0.own. aboyo..-A.cppy of tbt Complaint is-attaChed.. 	:.• 

tat under the number 

	

0...Ata;:.6fifei al. ndtiee:frOinithe court ::: 	a.:i'e•c•jueSi-that,•to avoid.• • 
la 
01a0.i4,:the:t*penSe.SOfforni4spryiee.;.yoif•:0,.:t4t:i...0turn:-.the:signed*aivpp::Wi.Oliw60 days fifoin:.:  

;:*14chriS:the.date: thiSf.notio6Wa$ sent. Two copies-Of the r s vea fora :arc 
000 gOd, along var. li s taixaped, 001:f4t.c14td*d,'tivolop6 Or othei.P'ictiaidilleaS for relthiirig 
onecopy. You filo keep the other copy, 	• • 	• 	•• 

What happens next? 

y 	the signed waiver, riethesdaSoftwtiOrdkastLLC.Vaill 11.1e it with the 'court. The 
-ictionwifili.dlt l:pr°,boced.aS if you had.heen sci-ved on ie " h! theswepatielm'eTieS' tiled;  hut no 
surnrncrrts will le)rsers;ed on you. and you .v,,Jil.hae 90 da)  s iorn 	h r 14 201.1, whieh i$• 
the 	date .this notice wa,sent. to augcc,et• the eon-iplaint. 

If you do not return the signed 	hi:thetithe indicated, I will array ge 
summons and cOmpiaint•served on you. An_ d 	as the-. court to iequire Masthead Studios LLC 
to Oy the. expenses: of making  service, 
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DUTY TO AVOW UNNECESSARY-COSTSDP:SERVitk OF.gUIVEMONS  

Role 4 of tlie:rederal Rules Of Civil Proceddre reqtgres.ecrtain defendants to cooperate 
saving.upneoessary'eests af§eiV•ing:a Stith111011.$ and complaint, 	ciefOidatit'whois located 

in the United States and who Jails'to -retiittip signed waiver of serviee. requested by *plaintiff 
lobPted hi the 'United.  States will be requited to pay the e?penses of •seiViee, ini]ess the defendant,  
shows .good cause for the failuxe; 

"Good cause" does not inelude a belief that the lawsuit is groundless, or that it has been 
brought in an improper venue, or that the cOurt has no jurisdiction over this matter or over the 
defendant or the defendant's property. 

If the waiver is signed titidE:retlitned,.you ear 	 defoses and 
bjea1013.,'btjt you  cannot object to the alia$ence of a:stlitipicoSo.t• 

then 	tiro within  the time specified 
	tileevy:eoatialiv6..rfilt:9y7s;gn'eirvt.: 

f you 	Orvi(?e• 	, 	fff and file-a toPy 	 ad 
under Role 12:  

an 	 wary.er forni, you are all-owe m 	 n If a urn n and'aitlestkife.1:1:irga.1):11e°91.1"und 	(In 	pd 111 nacre time to  iesP°11d than 
a 	m° h  been served: 
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VS. 
CASg'NO,..iliACY1k7:54417W 

Han, 1611n Waller 

UNITED STATES DISTRICT. COURT 
• • 

ENTRAL1)TSTIZICT OF CALIFORNIA4.-WESTERN DIVISION 

13.g1 1-] 5 SOFTWORkS: L,C;: 

Plaintiff, 

MASTI-JEAD STUDIOS. LTD„ 

Daniel E. Loeb 

•OrSUMMON&,:,  

I hereby acknowledge receipt of your request to waive 8ervi0c. of a summons in this 
action along  with a :copy of the gOmPlalA two copies  of this 'walYer form, and a Preriald means 
of returning.:one signed copy of the forrii to •yon. 

..• 	'hIlf • 	
.

•  	
. 

• the eklense•ofse ir , of a  b 	of 	oac •  „t • 	•  
manner 1701' 	. • • 

1.*:.11.?.16.:4::6f,:tlie:1•Yederal...,101es-Of'Ciiitfroeednie•-•..' • 

• 
.1.•• 	that Masthead: Studios LID:*ill.rpt01i) 	defenses 01' objections to the  

lawsuit, theeOurt's jUrisdietion4. and the*entte Of the aett•Othut that I•WaiVe aby 9bjctictliS to 
the allsenee Of a stinithonS or Of service.:,  

I also understand that Masi ead:Studios•LTD must•ftle and solve an answer or a motion 
udder 131.11e 12 'Within 99 day's from Septeinbet 4, 	date when this request was sett If 
I fail to do So a default uclginent will be .entertd against MaSthOad Studios LTD. 
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DU!..tY::TO:AV.011Y11Ni ECESSARV:COSTS-OF SERVICE OF SUMMONS  

Rule 4.o the ~ederal,Rul s of Civil Procedurerequir6$ cer a z kfCtidants to cociperate 
iti:40:iiiiig:gili*ooaiy.eosts of Serving stunting:as and complaint. .A defendant who is located 
'tithe tnitea Cates and who fails to return a signed waiver of service requested 1:q a plaintiff 
located in the t.lnitti States will be required to pay the expenses of service, unless the defendant 
shows good. causer for the failure. 

• '-.'F'Paod•- cause .doeS'itot include a belief that the la*Suit'iS..graundlesg; or.that it has been 
bi7blightii:awini P

: 
 1-0j f

:.,
v0411e,  Prt114..i 	court:

, 	1"1° dete104r4 Ortheclerel146i1 	
.  

 and 'thds6'alid 	other, defensPsan • ne d: yu 	t  
:t9: th 
retirr

e  aba,' 
 o can still 
sence oP 	or of service. 

	serve If you wive. serviee, then You must, within the time specified on the waiver 
an answer or motion under Rule 12  ..an the plaintiff and file a copy with the court. 13°y1711shi'giting 
and returning the waiver ibrm., you ate allowed more time to respond -than if a summons had 
been :served, 

t.*645 
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Kathryn 

PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

I am employed in the County of Los Angeles, State of California. I am over the 
age of 18 years and not a party to the within action. My business address is 2049 
Century Park East, Suite 3110, Los Angeles, California 90067-3274. 

On December 5, 2011, I served the foregoing. document described as 
OPPOSITION OF DEFENDANT MASTHEAD -STUDIOS LTD. TO 
PLAINTIFF'S APPLICATION FOR ENTRY OF A DEFAULT JUDGMENT; 
DECLARATION OF ATANAS ATANASOV IN SUPPORT OF OPPOSITION 
on the interested parties in this action. 

by placing the original and/or a true copy thereof enclosed in (a) sealed 
envelope(S), addressed as follows: 

SEE ATTACHED SERVICE LIST 

BY REGULAR MAIL: I deposited such envelope in the mail at 2049 Century Park East, 
Suite 3110, Los Angeles, California 90067-3274. The envelope was mailed with postage 
thereon fully prepaid. 

I am "readily familiar" with the firm's practice of collection and processing correspondence 
for mailing. It is deposited with the U.S. Postal Service on that same day in the ordinary 
course of business. I am aware that on motion of the party served, service is presumed invalid 
if postal cancellation date or postage meter date is more than one (1) day after date of deposit 
for mailing in affidavit. 

❑ BY FACSIMILE MACHINE: I transmitted a true copy of said document(s) by facsimile 
machine, and no error was reported. Said fax transmission(s) were directed as indicated on 
the service list. 

❑ BY ELECTRONIC MAIL: I transmitted a true copy of said document(s) by electronic 
mail, and no error was reported. Said electronic mail transmission(s) were directed as 
indicated on the service list. 

❑ BY OVERNIGHT MAIL: I deposited such documents at the Federal Express Drop Box 
located at 2049 Century Park East, Suite 3110, Los Angeles, California 90067-3274. The 
envelope was deposited with delivery fees thereon fully prepaid. 

❑ BY PERSONAL SERVICE: I caused such envelope(s) to be delivered by hand to the above 
addressee(s). 

(Federal) I declare that I am employed in the office of a member of the Bar of 
this Court, at whose direction the service was made. I declare under penalty of 
perjury under the laws of the State of California that the foregoing is true and 
correct. 

Executed on December 5, 2011, at Los Angeles, alifornia. 
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SERVICE LIST 

Attorneys for Plaintiff 
BETHESDA SOFTWORKS LLC 

Howard H. Stahl, Esq. 
Daniel E. Loeb, Esq. 
FRIED, FRANK, HARRIS, SHRIVER & 
JACOBSON LLP 
801 17th Street, NW 
Washington, DC 20006 

Terry S. Bird, Esq. 
Paul S. Chan, Esq. 
BIRD, MARELLA, BOXER, WOLPERT, 
NESSIM, DROOKS & LINCENBERG, P.C. 
1875 Century Park East, 23rd Floor 
Los Angeles, CA 90067-2561 

Attorneys for Plaintiff 
BETHESDA SOFTWORKS LLC 

LEOPOLD, PETRIC1-1 
& ENI/TD 

A Professionnl CorporRtion 
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