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THOMAS C. PERRY, ISB #7203 

CALLY A. YOUNGER, ISB #8987 

Counsel to the Governor 

Office of the Governor 

P.O. Box 83720 

Boise, ID  83720-0034 

Telephone: (208) 334-2100 

Facsimile: (208) 334-3454 

 

Attorneys for Defendant, Governor C.L. “Butch” Otter 

 

 

IN THE UNITED STATES DISTRICT COURT 

 

FOR THE DISTRICT OF IDAHO  

 

SUSAN LATTA and TRACI EHLERS, LORI 

WATSEN and SHARENE WATSEN, SHELIA 

ROBERTSON and ANDREA ALTMAYER, 

AMBER BEIERLE and RACHAEL 

ROBERTSON, 

 

 Plaintiffs, 

 

vs. 

 

C.L. (BUTCH) OTTER, as Governor of the State 

of Idaho, in his official capacity, and 

CHRISTOPHER RICH, as Recorder of Ada 

County, Idaho, in his official capacity, 

 

 Defendants, 

 

and 

 

STATE OF IDAHO, 

 

Defendant-Intervenor. 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Case No. 1:13-cv-00482-CWD 

 

 

 

 

DEFENDANT GOVERNOR OTTER’S 

STATEMENT OF UNDISPUTED 

MATERIAL FACTS  

 

 

 

  

 Defendant Governor C.L. “Butch” Otter submits this Statement of Undisputed Material 

Facts in connection with his Motion for Summary Judgment pursuant to Fed. R. Civ. P. 56(a). 
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I. History of Idaho’s Marriage Laws. 

 The history of Idaho’s definition of marriage begins before Idaho became a State.  At 

least since 1863, the State’s definition was derived from adoption of the common law, Idaho 

Code § 73-116 (adopting common law of England), which defined marriage as “the voluntary 

union for life of one man and one woman, to the exclusion of all others.”  Hyde v. Hyde, (1866) 1 

L.R.P. & D. 130, 134 (Lord Penzance). 

 Around the time that Idaho became a State, in 1890, the U.S. Congress was concerned 

about prohibiting polygamous marriages, and required several western States to include anti-

polygamy provisions in their state constitutions as a condition of statehood.  See Arizona 

Enabling Act, 36 Stat. 569; New Mexico Enabling Act, 36 Stat. 558; Oklahoma Enabling Act, 34 

Stat. 269; and Utah Enabling Act, 28 Stat. 108.  The enabling acts for these States required the 

provisions that “forever prohibited” polygamous marriage to be “irrevocable without the consent 

of the United States and the people of said State,” thereby making adherence to monogamous 

marriage (at the time undoubtedly understood as between one man and one woman) the only 

alternative.  Idaho voluntarily included an anti-polygamy provision in its constitution, see Idaho 

Const. art I, § 4 (“Bigamy and polygamy are forever prohibited in the state . . . .”), which 

Congress expressly found to be “republican in form and . . . in conformity with the Constitution 

of the United States,” when Idaho was admitted into the Union, Act of Admission of Idaho, 26 

Stat. 215.  

 Since then, the State has always adhered to a definition of marriage as the union of one 

man and one woman and has never recognized as a marriage any other kind of relationship. 

 Subsequent legal challenges to the traditional definition of marriage in other parts of the 

country prompted Idaho (and many other States) to enact laws to further protect the historic 
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definition of marriage.  While a few scattered cases were filed earlier, in the 1990’s same-sex 

couples began filing suits in state courts asserting that defining marriage as between one man and 

one woman violated their state constitutional rights.  Several state courts rejected these 

arguments.  See, e.g., Dean v. District of Columbia, 653 A.2d 307 (D.C. 1995); Standhardt v. 

Super. Ct., 77 P.3d 451 (Ariz. Ct. App. 2003); Hernandez v. Robles, 855 N.E.2d 1 (N.Y. 2006).  

However, some reached the opposite conclusion, ruling that their state constitutions required the 

state to permit single-sex marriages, or at least afford such couples the benefits of marriage.  See, 

e.g., Baehr v. Lewin, 952 P.2d 44 (Haw. 1993). 

 In 1995, the Idaho legislature enacted Idaho Code § 32-201, which provides in pertinent 

part: “Marriage is a personal relation arising out of a civil contract between a man and a woman  

. . . .”  1995 Idaho Sess. Laws ch. 104, § 3.  The Compiler’s Notes to § 32-201 stated: 

It is the intent of this act to promote the stability and best interests of marriage and 

the family.  Marriage is the institution that is the foundation of the family and of 

society.  Its stability is basic to morality and civilization and of vital interest to 

society and the state.  

 

(emphasis added). 

 The 1996 legislature enacted Idaho Code § 32-209, which provides: 

All marriages contracted without this state, which would be valid by the laws of 

the state or country in which the same were contracted, are valid in this state, 

unless they violate the public policy of this state.  Marriages that violate the 

public policy of this state include, but are not limited to, same-sex marriages, and 

marriages entered into under the laws of another state or country with the intent to 

evade the prohibitions of the marriage laws of this state. 

 

1996 Idaho Sess. Laws ch. 331, § 1. 

 In 1999, the Vermont Supreme Court ruled that Vermont had to offer all the benefits of 

marriage to same sex-couples, Baker v. State, 744 A.2d 864, 886–87 (Vt. 1999).  That action led 

the Vermont legislature to create a new legal status called “civil unions.”  1999 Adj. Sess. No. 
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91, § 3; Vt. Stat. Ann. Tit. 15, § 23.  Likewise, the Massachusetts Supreme Judicial Court in 

2003 held that its state constitution required the redefinition of marriage to include same-sex 

unions.  Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 941 (Mass. 2003). 

 Against this background, a measure was introduced in the 2004 Idaho legislature to place 

a proposed amendment to the Idaho constitution on the ballot to let Idaho voters choose whether 

to give State constitutional protection to the State’s historical definition of marriage.  H.R.J. Res. 

9, 57th Leg., 2d Reg. Sess. (Idaho 2004), see App. 116.   That measure was passed in the Idaho 

House but was not approved in the State Senate to be placed on the ballot.  App. 116.  The 

following year, a similar measure was introduced and thoroughly debated in the State Senate.  

S.J. Res. 101, 58th Leg., 1st Reg. Sess. (Idaho 2005), see App. 130.  That measure also failed to 

get the necessary two-thirds vote in the Senate, App. 130, but the debate generated a more 

complete discussion of the “pros” and “cons” of the proposed amendment.  See generally 

Minutes, Senate State Affairs Committee, 58th Leg., 1st Reg. Sess. (Idaho Jan21, 2005; Jan. 28, 

2005), App. 132-46. 

 In 2006, another joint resolution was introduced in the House to have the proposed 

constitutional amendment placed on the general election ballot.  H.R.J. Res. 2, 58th Leg., 2d 

Reg. Sess. (Idaho 2006), see App. 147.  The 2006 debate on House Joint Resolution No. 2 (“HJR 

2”) continued the themes that had been developed during the 2004 and 2005 debates.  See 

generally Minutes, House State Affairs Committee, 58th Leg., 2d Reg. Sess. (Idaho Feb. 2, 

2006), App. 153-60.  In February 2006, the Idaho legislature approved HJR 2 by the necessary 

two-thirds margins in both chambers (House vote 53-17; Senate vote 26-9), placing the proposed 

amendment on the November 2006 general election ballot.  App. 147.  The proposal, which 

became known as Amendment 2 and became Article III, § 28 of Idaho’s constitution, stated:  “A 
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marriage between a man and a woman is the only domestic legal union that shall be valid or 

recognized in this state.”  Idaho Const. art. III, § 28. 

 After approval by the Idaho electorate, Amendment 2 would prevent the type of judicial 

redefinition of marriage that had occurred in Massachusetts and Vermont.  That is because the 

amendment provides constitutional protection against a state court redefinition of Idaho’s 

existing statutory definition of marriage, and prevents judicial attempts to side-step that 

definition. As explained to the voters:  

1. Same gender marriages are not currently allowed under Idaho statutes, and 

this amendment provides for the same prohibition at the state constitutional 

level to ensure that Idaho state courts do not allow or require the recognition 

of same gender marriages. 

2. This amendment would prevent Idaho state courts from recognizing same 

gender marriages that are legally allowed in other states or other countries. 

3. Because marriage is a public institution with special importance to society, the 

state of Idaho has a legitimate interest in establishing the marriage policy for 

its citizens. 

4. This amendment does not prevent private industry from extending certain 

benefits to its employees nor does it limit a person’s right to name medical 

and financial agents or to enter into contractual agreements. 

5. This amendment does not deny existing rights under Idaho law, but Idaho’s 

current marriage laws could be weakened in the future without this 

amendment. 

 

Idaho Secretary of State Page: Elections, Campaign Disclosure and Lobbyists; 2006 HJR2 

Statements For and Against, http://www.sos.idaho.gov/elect/inits/06_hjr2_stmnt_forand 

against.htm, App. 183. 

 The proposed amendment spurred a healthy and robust public debate.  The views of both 

sides were well-articulated and well-supported by prominent political figures and scholars, as 

well as by business, religious, and other community leaders.  See, e.g., App. 164-83 (2006 

General Election materials and information provided to voters by the Idaho Secretary of State); 

Affidavit of Julie Lynde and accompanying exhibits, App. 1-104; App. 217-77 (collection of 
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news articles, press releases, and editorials articles concerning 2006 HJR2).  The tenor of the 

political discourse tended toward the intellectual and legalistic—remarkable for a campaign on 

an issue that stirs strong and deep feelings among most citizens.  App. 217-77 (news articles).  

 Idaho’s voters approved the amendment by a margin of 63.3% to 36.7%, Idaho Secretary 

of State Page: Election Division; Nov. 7, 2006 General Election Results, Constitutional 

Amendments, Propositions and Advisory Vote – by county, http://www.sos.idaho.gov/elect/ 

RESULTS/2006/general/cnty_issues.htm, App. 184-85, and Amendment 2, now known as 

Article III, § 28, became part of the Idaho constitution. 

II. Recent Experimentation in Other States. 

 Most States have followed a path similar to Idaho’s.  Currently, 33 States define marriage 

as between one man and one woman, including 29 states that have a constitutional provision so 

providing.  Addendum at A-5 to A-7.     

 Same-sex marriage is legal in 17 states.  Id.  Eleven states have voluntarily authorized the 

marriages through the political process, almost half of them within the past year.  Id.  The other 

six States that allow same-sex marriages were compelled to do so by judicial decision.  Id. 

III. This Case. 

Plaintiffs are four same-sex couples, all residents of Idaho.  Two of those couples want to 

marry in Idaho, while the other two couples—having previously married in New York and 

California—now desire the State to recognize their foreign marriages.  First Amended Complaint 

(“FAC”) ¶¶ 15–20.  The unmarried Plaintiffs seek, as their ultimate relief, to marry in Idaho with 

the State’s sanction; and the Plaintiffs with foreign marriages, seek to have Idaho recognize those 

marriages.  FAC ¶ 1.  Such relief requires Idaho to change (or be compelled to change) its 
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definition of marriage from the union of a man and a woman to the union of two persons without 

regard to gender. 

 Invoking 28 U.S.C. § 1983, Plaintiffs initiated this action against the Governor of Idaho 

and the recorder/clerk/registrar of Ada County, in their official capacities.  FAC ¶¶ 21–22.  They 

contend that Idaho’s definition of marriage violates the Due Process and Equal Protection 

Clauses of the Fourteenth Amendment to the United States Constitution.  FAC ¶¶ 14, 41, 46, 55–

57, 63-66, 71–80, 84–89.  They request a declaratory judgment so stating, and a permanent 

injunction barring enforcement of the challenged laws.  FAC ¶¶ 91–92. 

DATED this 18th day of February, 2014. 

     

       By /s/ Thomas C. Perry    

        THOMAS C. PERRY 

        Counsel to the Governor 
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CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that on this 18th day of February, 2014, I electronically filed the 

foregoing with the Clerk of the Court using the CM/ECF system, which caused the following 

parties or counsel to be served by electronic means, as more fully reflected on the Notice of 

Electronic Filing: 

 

Deborah A. Ferguson 

d@fergusonlawmediation.com  

 

Craig Harrison Durham 

craig@chdlawoffice.com  

 

Shannon P. Minter 

sminter@nclrights.org  

 

Christopher F. Stoll 

cstoll@nclrights.org  

 

W. Scott Zanzig 

scott.zanzig@ag.idaho.gov 

 

Clay R. Smith 

clay.smith@ag.idaho.gov  

  

  

 

           /s/ Thomas C. Perry    

       THOMAS C. PERRY 

       Counsel to the Governor 
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